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"Time is a dressmaker specializing in alterations.”
(Faith Baldwin, Face toward the Spring, Reinehart,
1956.) After years of billing school districts for certain
election costs, the County Clerk of Yolo County
(County) has begun to charge these same school
districts for types of expenses heretofore paid by
County. Predictably, the school districts object. In this
appeal we examine the kinds of election costs that a
county can charge a school district. We conclude that a
county cannot charge a school district for the costs of
election functions, activities or operations the county
would have t0 undertake or engage in regardless of
whether the school district was in the election. In other
words, a county can charge a school district for only
those election costs the county incurs because the school
diserict is panticipating in a particular election, We also
conclude that a county cannot charge a school district
for costs incurred in board races where there is only one
candidate for each office and the candidate takes office
under Education Code sections 5326 and 5328. We
affirm the judgment but medify its terminology.

BACKGROUND

Under the faw, counties—generally the

governmental entities that prepare for and conduct
elections--can charge school districts for certain costs
incwred in conducting elections for the districts. (See
Elec. Code, §§ 10000, 23524; Ed. Code, §§ 5300, 5303,
5420-5426.) We will analyze these provisions later in
this opinion.

In 1985, the County Clerk of Yole County
implemented a new two-part formula for billing election
costs to school districts, community college districts and
the County Office of Education (Districts) within its
Jjurisdiction. The first part of the formula bills Districts
for what County calls the "precinct costs™ of conducting
elections. According to County, "Precinct costs are those
costs that bear the most direct relationship to balloting
activitics on election day.” These costs include salary or
laber costs for activities like: processing candidates’
nomination papers: affixing labels to sample ballots;
processing absentee ballot requests; assisting voters and
supporting the polls on election day; manning the polls
on clection day; preparing the canvass and abstract of
the vote after election day: ballot typing and ordering;
preparing certificates of election; delivering poll
supplies to election officers; setting up and removing
election equipment at the polis; and ensuring security at
the polls. In addition to these salary or labor costs,
“precinct costs® include actual expenditures for items
like: ballot and communication postage charges; forms
for election officers and candidates; voter information
pamphiets; ballot and precinct supply kits; rental of
pelling facitities; publication of legal notices; computer
time 1o create labels: and the printing of ballots.!

The second part of the formula bills Districts for
what County calls "administrative costs.” The primary
itern in administrative costs is the maintenance of voter
files. This maintenance includes tracking registered
voters, noting reregistration and purging the voting rolls
as required by law. In addition to voter file
maintenance, "administrative costs™ include establishing
and reviewing precinct lines; training poll workers; and
maintaining poll sites. ’ N

“Administrative costs™ are calculated by using
County’s elections office budget. In this manner, County
computes the net cost of operating its election office for
the fiscal year. The net cost i3 derived by taking the
enlirc budget for the office and subtracting the
anticipated revenues as well as certain prorated salary
amounts for the County Clerk and the clerk's assistant
(whose salaries are paid equally from the budgets of the
Superior Court Clerk’s Office, the Recorder’s Office
and (he Elections Office). The remaining portion of the
budget is then prorated among all entities holding
elections in the county, using a proration method not in
issue in this appeal.

Prior to 1985, County charged Districts only the
"precinct costs” of an election. In 1985, the charge for
"administrative costs” first appeared. As the parties state:
in their Agreed Statement of Undisputed Material Facts,
"In 1985 the County Clerk implemented a new billing,
gystem to charge school districts, community college
districts and the County Office of Edocation the
administrative costs for operating the elections office, in.
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addition to the precinct costs historically recovered by
the County.”?

In 1985, County also began charging Districts for
"administrative costs” when only one candidate filed for
each elective office in a respective district. The parties
in their agreed statement of facts stipulated that "[w]hen
only one candidate files for each elective office in a
district or for the County Board of Education for a
particular scheduled election, no ballots are printad for
that particular jurisdiction, no polling places are set up
for that jurisdiction, no sample ballots are sent out for
that jurisdiction, no balloting occurs for that jurisdiction.
no ballots are counted for that jurisdiction Ffor that
scheduled election and the person takes office pursuant
to Education Code sections 5326 and 5328." These
administrative costs included computer time and salary
expenditures {or voter file maintenance as well as costs
for miscellaneous supplies, Additionally, County billed
in these circumstances for legal publication, ballot
typing and ordering, and salary costs for processing
papers.

This action began on July 14, 1989, when County
filed a complaint against the Los Rios Community
College District, the Esparto Unified School District and
the Yolo County Board of Education. Specifically, the
compiaint alleged that these three school entities failed
to pay their election bills arising from their respective
board elections held on November 3, 1987. In its
complaint, County sought damages and a declaration
that its election billing methodology complies with
applicable law.

Los Rios, Esparto and the Yolo Board answered
the complaint and, joined by other schoot districts in the
county, cross-complained against County. In this cross-
complaint, Districts sought refunds for "overpayments®
regarding the November 3, 1987 election and the
November 1985 clection.

In April of 1990, the parties filed cross-motions
for summary judgment or summary adjudication of
issues. On these motions, the trial court ruled: (1)
Districts® claims {or the 1985 overpayments are barred
by the three-year statute of limitations in Code of Civil
Procedure section 338; (2) the proration method used by
County to calculate election costs is legaily proper; (3)
County cannot charge Districts for "administrative
costs” but can charge for "precinct costs;” and {4)
County cannot charge Districts for preparation costs
regarding elcctions not held. The trial court entered
judgment in ling with these rulings. This appeal involves
only the trial coun’s third and fourth rulings listed
above.

DISCUSSION

1. Standard of Review

The issues in this appeal present questions of law
involving statutory interpretation. As such, we are not
bound by the trial court’s decision and conduct an
independent review, (See Wallace v. Hibner (1985) 171
Cal. App.3d-1042, 1045.) The principles which guide our

review were summarized in County of Fresno v. Clovis
Unified School Dist. (County of Fresno) (1988) 204
Cal.App.3d 417, as follows: "The fundamental rule of
stalutory construction is that the court should ascertain
the legislative intent so as to effectuate the purpese of
the law. To this end, every statute should be construed
with reference to the whole system of law of which it
is a part, so that all may be harmonized and have effect.
{Citation.] Legislative intent will be determined so far
as possible from the language of the statutes, read as a
whole. If the words of an enactment, given their
ordinary and proper meaning, are reasonably free from
ambiguity and uncertainty, the court will look no further
to ascertain the legislative intent. In the construction of
a statute, the office of the judge is simply to ascertain
and declare what is contained therein, not to insert what
has been omitted, or to omit what has been inserted.
However, courts will not infer a legislative intent that is
capricious or unconstitutional if the stamtory language
admits of an alternative interpretation which wouild
serve the statutory policy and render application of law -
reasonable and just. An absurd and unjust result wilt not
be ascribed to the Legislatre. [Citation.]” (204
Cal.App.3d at pp. 426-427.)

2. Arc the Costs County Designates as
"Administrative Costs" in this Case Chargeable to

Districts?

There is an important matter of semantics we
address befare we begin our substantive analysis. The
panics and the trial court framed the issues and their
analyses on this quesdon by using the term
"administrative costs.” As noted, this term was coined
by County in its billing system for election costs. The
term is nol legally defined and has no independent legal
significance. In light of the term’s legally undefined and
amorphous nature, we decline o employ it in this
opinion. Instead., our focus will be on the following
coslis the partics have agreed are at issue in this regard:
maintaining and purging registered voter files:
establishing and reviewing precinct lines; training poil
workers; and maintaining poll sites.

The general statutory framework regarding school
district clection costs can be summarized briefly as
follows. Counties are required by statuie to conduct
elections on behalf of other governmental éntites,
including school districts. (Elec. Code, § 10000; see Ed.
Code, § 5303; County of Fresno, supra, 204 Cal.App.3d
at p. 427.) As pertinently provided in Elections Code
section 10000: "All expenses, authorized and necessarily
incurred in the preparation for and conduct of elections
as provided in this code, shall be paid from the several
county treasuries, except that when an election is called
by the governing body of a city, the expenses shall be
paid from the treasury of the city. All payments shali be
made in the same manner as other county or city
expenditures are made.”

School district elections are subject to the
Uniform District Election Law (hereafter UDEL). (Elec.
Code, § 2..,00 et seq.) Section 23524 of the UDEL -
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concerns reimbursement 10 counties for election costs
and provides: "Each district invoived in a general
district election in an affected county shall reimburse
such county for the actual costs incurred by the county
clerk thereof in conducting the general district election
for that district. The county clerk of the affected county
shall determine the amount due from each such district
and shall bill each such district accordingly.” (See also
Elec. Code, § 23503 of the UDEL, which defines
“general district alection” to mean an election held
pursuant to the UDEL.)

Besides Eicctions Code sections 10000 and 23524,
certain statutes found in the Education Code are relevant
to the issue of school district election costs. As
generally noted in Education Code section 5300,
=School district elections and community college district
slections shall be govemed by the Elections Code,
except as otherwise provided in this code.” Reiterating
the theme set forth in Elections Code sections 10000
and 23524, Education Code section 5303 provides in
relevant part: "The county clerk or the registrar of
voters, if such office has been established in the county,
shall perform the duties incident to the preparation for,
and holding of. all district elections.”

Under this general statutory framework, a
demarcation exists between the preparation for and the
conduct of school district elections. (See County of
Eresno, supra, 204 CalApp3d at pp. 427, 429.)
Regarding costs. (he defining principle is that school
districts must pay counties for the "actual costs
incurred” by the county clerk *in conducting” the school
district’s election. (Elec. Code, § 23524.) Under this
scheme, the county cannot charge for the costs incurred
in preparing for the school district’s election. The court
in County of Fresno highlighted this distinction in
deciding that a county could not charge a school district
for the costs incurred (staff salaries and computer time)
in processing a recall petition and determining the
petition was legally insufficient 10 require a recail
election, (204 Cal.App.3d at pp- 420, 427, 429; see also
Ed. Code, § 5424

County asserts, however, that preparation costs are
as necessary for ihe conduct of an election as are the
costs incurred to actually carry out the balloting for the
election. No doubt County is correct. Nevertheless, we
think the preparation/conduct distinction—which is
maintained in both the Elections Code and the
Education Codc--is  important and meaningful,
particularly when the more specific’statutes on school
district election costs are considered. (See Ed. Code, §8
5420-5426.) We must construe every statute  with
reference to the whole system of law of which itisa
part, so that all may e harmonized and have effect.
(County of Fresno, supia, 204 Cal App3d at p. 426.)

The morc specific stafutes on school district
election costs arc found in Education Code sections
5420 through 5426. (Al fusther references (o
undesignated scctions are to the Education Code unless
otherwise specificd.) The [lagship of this group, section
5420, sets forth the kinds of election costs chargeable 10
a school district. Section 5420 provides: e cost of

—

any school district or community college district
election may include, but need not be limited to: {Para]
(a) Compensation of precinct election officers. [Para]
(b) Publication of notices. [Para] (c) The cost of
printing official ballots, sample ballots, indexes,
arguments, statements, official notices, and card notices.
(Para} (d) Mailing charges for card notices, arguments,
recommendations, statements, and sampie hatlots, [Paral
(e) Forms for rosters, tally sheets, certificates,
envelopes, declaration of results forms, and legal forms
required for bond elections. [Para] (f) Precinct maps.
{Para] (g) The actual cost of supplies such as flags,
ballot boxes, chairs and tables, booths, ink pads and
stamps, and pencils; provided, that if any such can be
borrowed from any state or county office, no charge for
rental shall be included in the cost of clections.™

In line with the distinction between preparation
costs and conduct costs set forth in Elections Code
section 10000, Elections Code section 23524 and
Education Code section 5303, the costs noted in section
5420 encompass the conduct side of the equation. (See
County of Fresno, supra, 204 Cal.App.3d at p. 427.)
That is, section 5420 covers thosc COSS incurred in
actually conducting a particular election, Using County’s
phrasing, section 5420 covers those costs "that bear the
most direct relationship to balloting activities on
election day.” such as the costs of staging an clection on
election day. In other words, and again using County's
phrasing, the kinds of costs delineated in section 5420
can be distinguished from the kinds of costs that involve
“preparing for the regular cycle of elections” or that
cover the ongoing, routine operations of County’s
elections office.

By far, the largest cost within County’s so-cailed
~ dministrative cost” is the maintenance of voter files.
In fact, such maintenance (which includes tracking
registered voters, noting reregistrations and purging
ineligible voters from voter rosters) appears (o be the
main function of County’s elections office when it is
not actually conducting an election. But voter file
maintenance does not appear in section 5420 and cannat
be analogized to the costs that do appear there. County
asserts the section 5420-listed cost “Forms for rosters”
includes the maintenance of voier rosters. However, we
think this listed cost supports rather than undermines
our interpretation, It is not the process of maintaining
accurate voter rosters which is included as a chargeabie
cost under section 5420. Rather, it is the formg far
rosiers which constitute such a cost. In short, forms for
rosters involve costs directly related to balloting
activities on election day rather than costs refated
preparing for the regular cycle of elections or costs that
cover the ongoing, routine operations of County’s
elections office. {See Elec. Code, § 14005.5.)

County also looks to the section 5420-listed cost
of Precinct maps” to argue the section encOMAESSCS
County’s so-called "administrative. Costs.” Unlike: the

other cost references in. section: 5420, the reference to. -

~Precinct maps™ is cryptic. Again, however, the nuts-
and-bolts conduct and balloting approach found
throughout section 5420 implies that the chargeable cost
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encompasses the actual cost for the maps themselves
rather than the costs incurred in preparing the maps.
{See Elec. Code, § 1501.)

Nevertheless, we can envision a situation in which
the cost for establishing and reviewing "Precinct maps”
could be charged to a school district. An analysis of this
situation ilustrates our interpretive approach in this
case. Under this approach, a school district is charged
only for those election illustrated in section 5420--the
county incurs because the school district is participating
in a particular election. IF precinct lines have to be
established and rcviewed only because a school
district{s) is participating in a particular election, that
cost would be recoverable from the district(s) under the
authority of section 5420, subdivision (f) ("Precinct
maps™} and Elections Code section 23524 (actual cost

incurred by county in conducting district election). (See °

also Elec. Code, § 1513, governing the establishment of
precinct boundaries.) If, however, precinct lines do not
have to be specially prepared for a school district to
participate in an ¢lection—for example, if the district can
use the alrendy-established precinct lines that other
governmental units use in the regular cycle of elections-
-that cost would not be chargeable to the district(s).
(Elec. Code, § 10000; § 5303; County of Fresno, supra,
204 Cal.App.3d at pp. 427, 429.)

A related issue on this point involves County’s so-
catled “administmtive costs” of training poll workers
and maintaining poll sitcs. To the extent these two
analogous to the kinds of nuis-and-bolts conduct and
balloting costs listed in section 5420 (i.e.. costs bearing
the most direct relationship to bailoting activities on
election day such as the costs of staging an election on
election day)--as opposed to being costs involved in
preparing for the regular cycle of elections or costs
involving the ongoing, routine operations of County’s
elections office~they may be charged 1o Districts. The
method of charging could be akin to the proruted
method employed by County regarding its so-called
"precinct costs,” a method not disputed in this appeat .’
Of course, once again, if poll workers had to be trained
or poll sitcs had to be maintained solely 10
accommoadate a school district or school districts
participating in a particular election--for example, where
the only governmental entity involved in the election is
the school district(s) and such training or maintaining is
not part of the regular cycle of elections or part of
ongoing, routine clections office operations--then the
casts incurred by the county for these activities could be
charged entircly to (he district(s). (§ 5420; Elec. Code,
§ 23524.)

County argues that the term "include, but need not
be timited to” in scction 5420 is 2 term of expansion
rendering the scction broad enough to encompass alt of
County’s so-called administrative costs, including the
maintenance of voter files. County is cormmect that the
tettn is one of expansion, (See eg., Williams v.
Kapilow & Sons, Inc. (1980) 105 Cal.App.3d 156; 160;
State Compensation Ins. Fund v. Workers” Comp.
Appeais Bd. (1977) 69 Cal_App.3d 884, 890.) However,

this does not mecan the term is one of unlimited

expansion. A canon of stkatutory construction--the
doctrine of ejusdem generig—states that where general
words relate to the enumeration of specific classes of
things, the general words will be construed as applicable
only to things of the same general nature or class as
those cnumerited, (See Dyna-Med, Inc. v. Fair
Employment & Housing Com. (1987) 43 Cal.3d 1379,
1390-1391; Peraita Community College Dist. v. Fair
Employment & Housing Com, (1990) 52 Cal.3d 40, 50.)

In both Dyna-Med and Peralta, our high court
construed a statute empowering the Fair Employment
and Housing Commission to issue orders requiring
employers or labor unions "to take such action
inclnding, bul not limited to, hiring, reinstatement or
upgrading of employees, with or without back pay, and
restoration to membership in any . . . labor organization,
as, in the judgment of the commission, will effectuate
the purposes of {the Fair Empioyment and Housing
Acl)." (Gov. Code, § 12970, subd. (a), emphasis added.)
in Dyna-Med, the court used the doctrine of ejusdem
generis to reason that the underscored part of the quoted
statute did not authorize the Fair Employment and
Housing Commission fo award punitive damages. in
Peralta, the court employed a similar approach regarding
the Commission's authority to award compensatory
damages. (Dyna-Med, supra, 43 Cal3d at pp. 1385-
1391; Peralta, supra, 52 Cal.3d at pp. 48-51.)

As we have seen, the kinds of costs enumerated
in section 5420 do not encompass the maintenance of
voter files. Such maintenance is more in the nature of
ongoing or roytine preparation for the regular cycle of
elections rather than the conduct of a particular election,
(See Elec. Code, §§ 10000, 23524; see also § 5303.)
Consequently, the cost incurred by County for
maintaining voter files is not chargeable o Districts.
The same is true for the cost of establishing and
reviewing precinct lines unless that cost is incurred
solely to accommodate a school district or school
districts participating in a particular election. As noted
before, to the extent that costs involved in training poll
workers and maintaining poll sites are akin to the nuts-
and-bolts conduct and balloting costs set forth in section
5420 (as construed herein), they can be charged to
Districts, The method of charging for such training or
maintaining could follow the unchallenged (on appeal)
prorated method currently used to charge for County’s
so-called "precinct costs™ unless the costs of such
training or maintaining are incurred solely 1o
accommodate a school district or school districts
participating in a particular election, in which case the
districi(s) could be charged entirely for these costs. If
multiple school districts (but no other governmental
entities) participate in such an election, then appropriate
division of these section 5420-like training or
maintaining costs amongst the districts would be
required. (See §§ 5421-3423; see also fn. §, ante.)

County disputes the applicability here of the
ejusdem penerig doctrine employed in Dyna-Med and'
Peralta. This dispute is grounded in the statmtory
langunge at issue. In- Dyna-Med and Peralta, County
argues, it was the general term "such action” that was at




3892

Daily Appeliate Report

g

Tuesday, May 5, 1992

issue. By conmast, County asserts, the more precise term
"the cost” is at issue here. According to County, the
term "such action” does not have any meaning except
by reference to illustrations whereas the term "the cost”
has been regularly interpreted to include ail costs. The
short answer to this dispute is that if the term "the cost”
had a precise and comprehensive iegal definition, there
would be ne nced for the statutes we are analyzing and
no need for our analysis. In fact, the very statute to
which the ejusdem generis doctrine applies—section
5420--would be unnecessary under County's position. It
simply is act the case that when the term "the cost” is
used in the abstract, all heads nod in agreement.

In related fashion, County cites two cases—
Fendrich v. Van De Kamp (Fendrich) (1588) 205
Cal.App.3d 537 and San Diego Gas & Electric Co. v.
San Diego County Air Pollution Control Dist. (San
Diego Gas) (1988) 203 Cal.App.3d 1132—tw argue that
courts have regularly construed the statutory term "the
cost” to include administrative costs. Both of these
cases, however, are inapposite and for the same reason.

At issuc in Fendrich were regulations drafted
pursuant to a provision of The Gaming Registration Act.
(Bus. & Prof. Code, § 19800 et seq.} Those regulations
required all pcrsons owning an interest in a gaming
establishment to pay an initial registration fee or an
annual renewal fee. (205 Cal App3d at p. 539.) The
statuiory provision stated in pertinent part that
registrants were 10 pay for the "acmal, reasonable cost
incurred in processing, investigating and approving or
denying” the initial or rcnewal application. (Bus. &
Prof. Code, § 19808; 205 Cal.App.3d at p. 539.) Under
the drafted rcguiations, administrative overhead
expenses for trnining personnel, maintaining files, and
preparing the annual budget were included as actual,
reasonablé costs for the application process. (205
CalApp3datp. 542, fn.4)

. The court in Fendrich re]ected the appenanls
contention that the fces under the regulations were
excessive because they included these administrative
costs. (205 Cal.App.3d at pp. 541-542.) The court noted
that appellants had conceded the fees could include
reasonably probable direct or incidentat costs related to
the administration of the regulatory program. (Ibid.)
More importanily, the ‘court found that under the
statutory scheme the Legistature intended for the
regulatory program to support itself through fees from
the new and renewal applicants, In other words, said the
court, the program was not meant to operate at the
expense of the general taxpayers. (Id. at pp. 543-544.)
To support this reasoning, the court noted. that section,
19818 of The Gaming Registration Act provided: " All
fees, revenues, and penalties collected pursuant (o this
chapter shall be deposited in a special account in the
General Fund 10 be available for expenditure by the
Department of Justice [the department mnning the
gaming registrtion programij._ to offset costg incurred
pursuant: to- this. chapter, when appm]mzued by lhr:
Legistature therclor."” (Id. at p. 543 -

The stalute at issuc in Sam Diego Gas Gas is s:mnlar im
this regard. That s1atute--Healthr and Safety Code section

y :
b g .

4231 1--originafly provided that an air pollution ¢comirol
district board could adopt, by regulation, a schedule of
fces not exceeding the estimated cost of issuing
poilution permits and inspecting for such issuance. The
statute was then amended to broaden the scope of what
costs could be included in the fees. Under the amended
statute, fees could be charged for evaluating, issuing and
renewing permits to "cover the cost” of a district’s
programs. {203 Cal.App.3d at pp. 1137-1142,) As the
cowrt in San Dicge Gas noted, "SDG&E and the district
do not dispute that wnder the f{originaf] statute the
district could only charge fees to cover the costs directly
pertaining to Lhe permits, whereas under the [amended]
stalute, 1he district can now charge fees o cover all
costs of its program, including indirect costs not related
to a specific permit activity. The Legislature indicated
its intent in the [amended] statute that the government’s
cost of administering the program be decreased and that
systems be studied to determine whether fees could
finance the districts.” (Jd. at pp. 1142-1143.)

The staiutes at issue in Fendrich and San Diego
Gas are not akin to the statutes we are construing. In
those two cases, the statutes atlow appropriate
authoritics to charge fees to private entities to cover the
complete costs of regulatory programs monitoring
activities in which the entities are engaged. By contrast,
the statutes at issue here make counties responsible for
elections at the expense of general laxpayers except
certain costs can be recovered by counties from
governmental districts because of these districts’
participation in the election. These distinctions are
persuasive evidence that the term "the costs” cannot be
read in the abstract but must be considered in the
context of the slatutory framewaork in which it appears.

County also argues that a county clerk is akin to
an administrative agency charged with implementing a
particular statute, and for that reason, we should defer
to County’s interpretation regarding "administrative
costs.” In somewhat related fashion, County also notes
that its. local government economics expert has opined
in an unrebutted declaration that the word "costs™ it the
statutes before us encompasses the "administrative
cosis” County has charged District. With all respect to
the County Clerk and the County’s economics expert,
and assuming for sake of argument the County Clerk is
akin to a rclevant administrative agency in this context,
it is the ultimate responsibility of the couorts to interpret
these statules and say what is the law. (County of
Fresno, supra, 204 Cal.App.3d at p. 427, Woods v.
Superior Court (1981) __.3d 668, 679; Mormis v.
Williams (1967) 67 Cal.2d 733, 748.) As explained in
Morris, "[wlhile the construction of a statute by officials
charged with its administration ., . , is entitled to great
weight, nevertheless, ‘[wlhatever the force of
administrative constraction . . . final responsibility for
the interpretation of the law rests with the courts.”
[Citation.]” (67 Cal2d at p. 748)

. As we have construed the applicabie. statutes,

they present a colicrent and harmonized whole: As part.
of their general functions, counties. prepare for and

-canduct clections. (Elec. Code, § 10000.) When those



-

Tuesday, May 3, 1992

Daily Appeliate Report 3893

elections involve governmental districts under the
UDEL, such as school districts, counties can charge the
districts for the actual costs incurred in conducting the
election on the district’s behalf. (Elec. Code, § 23524:
§§ 5300, 5303.) Under section 5420, the actual costs
incurred in conducting school district elections are those
costs that are most directly related to balloting activities
on election day as opposed 1o those costs incurred in
preparing for the regular cycle of elections or those
costs involving the ongoing, routing operations of
County’s elections office. A county can charge a school
district the full section 5420 costs if only a single
district is involved in the election: or, a county can
charge the full scction 5420 costs, appropriately divided,
if the election involves more than one school district but
no other governmental entities; or, a county can charge
a prorated sharc of section 5420 costs if a general
governmental cntity like a city, county, the state or the
federal government ig also participating in the election,
using a method akin to the prorated method upheid by
the trinl court and not challenged here.® Election costs
County would not have to incur but for Districts’
participation in the election are chargeable o Districts.
Stated another way, clection costs Coonty would have
to incur regardless of Districts’ participation in the
election are not chargeable to Districts. Under this
scheme, a county cannot charge a school district for the
costs of election [unctions, activities or operations the
county would have to undcrtake or engage in regardless
of whether the school district was in the election.

A final point should be noted, and this point
buttresses our conclusion, Apparently, there was no
dispute regarding allocation of election costs prior (0
County’s decision in 1985 to charge school districts
under a new billing methodology that included the so-
called "adminisirative costs.” Before 1985, County
charged Districts for only the so-called "precinct costs.”
The law did not change in 1985. (See Elec. Code. §§
10000, 23524; §§ 5300, 5303, 5420-5426.) In fact, the
same statutory scheme regarding election costs had been
in existence for many years when County adopted its
new billing system, (Fhid.) What had changed, and for
the worse, was County’s financial health, The new
billing system coincided with a decline in County
revenues. Accordingly, it was a financial rather than 2
legal engine that drove the new billing system. Under
these circamstances, County’s remedy lies with the
Legisiature, the only body that can change the
applicable statutcs. Undl that body provides relief,
County will have to assume its election duties as
specified under those statutes and not shift its gencral
function costs o other govemmental entities.

3. The Costs Incurred by County in Board Races Where
There in Only One Candiate Per Office

The issuc here is whether County may. charge
Districts for costs incwTed where there: is only one

80, ’
Again, we start with the principle that a county

candidate per office. We conclude County may not do

may charge a school district for the actual costs incurred
in conducting the "election for that disgrict.” (Elec.
Code, § 23524, emphasis added: see also Elec. Code, §
10000.) Under section 5420, "The cost of any school
district or community college district election may
include. but need not be limited to" the kinds of costs
specified in section 5420, (Emphasis added.) Here, we
deal with consolidated governing board races. Under
sectian 5423, "[t}he cost of consolidated goveming
board clections shall be paid by the county
superintendent of schools . . . and the cost shall be
prorated among the districts concemed . . . " (Emphasis
added.)

The picture that emerges from our added
emphases above is that there must be an "election” for
there o be costs chargeable to a school district.
However, as conceded by all sides, when only one
candidate files for each school district office, the
candidate takes office pursuant to sections 5326 and
5328. Section 5326 provides: "If, by 5:00 p.m. on the
83rd day prior to the day fixed for the governing board
member election, only one person has been nominated
for any elective office to be filled at that election, or no
one has been nominated for the office, or in the case of
members to be elected from the district at large, the
number of candidates for governing board member at
large does not exceed the number of offices to be filled
at that election, or in the case of members to be

_ nominated by trustee area and elected at large, the

number of candidates do not exceed thé number
required to be elected governing board member a¢ large
nominated by that trustee arca, or in the case of
members 1o be clected at large i ‘atcordance with
Section 5030.5, ro more than one person has been
nominated for each membership position, and a petition
signed by 10 percent of the voters or 50 voters,
whichever is the smaller number, in the district or
trusiee area, if elected by trustee area, requesting that a
school district election be held for the offices has not
been presented to the officer conducting the efection,
appointment will be made as prescribed by Section
5328, {Para} The provisions of this section and Section
5328 shall also apply to elections for membership on
county board (sic] of education.” (Emphasis added.):
Seclion 5328 states: "If pursuant to Section 5326

persons nominated shall be seated at the orgnmzatmnal i

meeting of the board, or if no person has beem
nominated or if an insufficient number is nominated, the
goveming board shall appoint a qualified persom o -
persons, a¢ the case may be, at' a meeting prior to:thies
day fixed for the election, and such appouﬁ&‘ 3

appointees shall be seated at the organizationall meeting:

of the board as if elected at a district elecmn."’*‘ g

(Emphasis addcd)
As the parties themselves concede in ﬂmragreed--
staiement of facls- regarding sections 5326 and 53787
"Wehem only one candidate files for each elective officer
in 2 district or for the County Board of Education fora:
particular scheduled election, no batlots are printed for
that particular jurisdiction, no polling places are set up
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for that jurisdiction. no sample ballots are sent out for
that jurisdiction, no balloting occurs for that jurisdiction,
no ballots are counted for that jurisdiction for that
scheduled election and the person takes office pursuant
to Education Code sections 5326 and 5328."

Under sections 5326 and 5328, when there is anly
one person or candidate per school board office and no
peudon calling for an election has been presented, an
¢lection is not held because an "appointment” is made
under section 5328. Since there is no election, it follows
there are no election costs that a county can charge a
school district in this situation because all of the
applicable cost statutes speak in terms of there being an
glection. (Elec. Code, §§ 10000, 23524; §§ 5300, 5303,
5420-5426.) Indecd, there are certain costs incurred by
a county when there is only one candidate, although the
record before us shows they are relatively minor ones
beyond the previously-determined non-chargeable costs
incurred in preparing for the regutar cycle of elections.
and prorated to the district(s). In any event, as the trial
cowrt noted, the Legislature has put a condition
precedent on rccoupment of these costs and that
conditionis that an clection must be held.

Support for this analysis is found in County of
Fresno. The question in (hat case was whether costs
incurred by a county clerk for staff salary and computer
services could be charged 10 a school district for
- processing a school board recall petition that did not
result in the holding of a recall election. (204
Cal. App.3d a1 pp. 420, 422.) The court said no based on
the language of scclion 5424. Section 5424 provides:
“The cost of any recall election shall be bome by the
district in which (he recall election is held and paid
~ from district funds,”

The court in County of Fresno reasoned as
follows: ""Election’ is commonly defined as *a choosing
or being chosen for office by vote.” "Hold’ is commonly
defined as "lo have or conduct together . . . carry on ,
- . perform.” (Wchster’s New World Dict, (2d college
ed, 1982) pp. 449, 668.) . . . [Para] In owr view, the
language of Education Code section 5424 is clear and
unambiguous and is susceptible of only one
interpretation, what it says. To interpret this section as
requinng districis within a county o pay costs expended
by the county to determine that a recall election will not
be heid is to read into the section that which is not
there, presumably because the Legislature so intended.”
(204 Cal. App.3d at p. 429)

As in County of Fresno, the situation before us
engenders saiary and other processing costs but resulis
in no election being hetd. (§§ 5326, 5328.) Of course,
we do not deal with section 5424 regarding the cost of
recall elections. Besides sections 5326 and 5328, the
statutes at issue here are found in sections 5422 and

5423. Section 5422 provides: “The cost of elections,

__including consolidated clections, held in territory
~ common 1o 1wo or morc districts shall be bome. by
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County school service fund, and the cost shall be
prorated among the districts concerned to reimburse the
fund.”

County scizes on the fact that section 3423,
uniike section 5424 construed in County of Fresno, does
not contain the word "held.” We think County seizes tog
much. First of all, section 5422, govemin g consolidated
elections gencrally, contains the word “held.” More
importantly, the focus of section 5423 is on "ltlhe cost
of consolidated goveming board elections . . . s
{Emphasis added.) In fact, all the starutes from section
5420 through section 5426 focus expressly on the cost
of an election. As noted in County of Fresno,
“Election’ is commonly defined as ‘a choosing or bein
chosen for office by vote.” (204 Cal.App.3d at p. 429,
emphasis added.) However, as we have Seen, an
“clection” does not take place under sections 5326 and
5328 unless a qualified petition submitted by voters
requests one. In short, section 5423, specifying the
method of payment for the cost of “consolidated
governing board elections” (emphasis added), ig -
irrelevant in the context of one-candidate races where
no petition has been presented because in that situation
an clection does not occur under the procedure set forth
in sectinns 5326 and 5328. Accordingly, County cannot
charge Districts for the costs incusred parsuant to the
(non-petition) process of sections 5326 and 5328
because under that process there is no election,

County also notes that certain election costs
enumerated in section 5420 are incured "well before
County Clerk knows whether the election is contested
or not” County cites but one example for this
argument—publication of notices. (§ 5420, subd. ®).)
However, this supposedly County-incurred. cost is
questionable in light of section 5325, Section 5325 ig a
companion provision 10 sections 5326 and 5328 and
provides: "Any school district election or commumnity
college district election ordered to be held in accordance:
with the provisions of this code shall be called by the
county superintendent of schools having jurisdiction of
the clection by causing the: {Para] (a) Posting or -
publication of notices of election, and [Para) (b)
Delivery of a copy of the formal notice of election o
the county clerk or registrar of voters at least 120 days
prior to the date of the election.” Under these
provisions, it appears the schoot district rather tham the
county picks up the tab for the publication of notices of
election. This scheme makes sense. The district pays the
costs incumred under section 5325 in calling an election.
This cost is incurred whether an election is actually held
or not. If an election is held, a county can seek proper
reimbursement from a district pursuant to Elections
Cade section 23524, Education Code section $420 and
other relevant Education Code provisions as constroed
in this opinion. If an election is not held becanse.
sections 5326 and 5328 apply, a county does not incue _
chargeable costs. 5 '

i

County itsclf has echoed our views on this istoe: /3" -
In an October 22,. 1987 letter 0 Yolo Comntys: ;-
Superiniendent of Schools John Graf regarding races iz
trusiee areas 3 and 4, County stated: "Inasmuch as there

" districts concemned in equal shares and paid from district
funds.” Scction 5423 states: "The cost of consolidated
governing board cicctions shall be paid by the county
superintendent of schools having jurisdiction from the

. 5 : i
i\ :
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is only one candidatc {or each seat and a petition calling
for an election has not been filed with this office an
election will not be held. [Pam] As specified in
Education Code Scction 5328, the persons nominated
shall be seated at (he organizational meeting of the
board as if elected at a district election.”

Our conclusion is consistent with the general
theme we have woven in this opinion. That theme is
that a county can charge 1 school district for only those
section 5420-like elcction costs incurred by the county
because the district is participating in a particular
election. If sections 5326 and 3328 apply because no
petition calling for an election has been presented, a
school district docs not participate in the election.
Rather, "appointment” is made as prescribed in section
5328. '

Accordingly, we conclude that when a person
takes office pursuant to sections 5326 and 5328, County
cannot charge Districts for any costs incurred in that
process. :

CONCLUSION AND DISPOSITION

The election at issue hers encompassed both a
school district and a general governmental entity (city,
county, statc ,ovemment). This case, as presented on
appeal, shows that the three so-called "administrative
costs” besides voicr fle maintenance—i.e., establishing
and reviewing precinct lines; training poll workers; and

_maintaining poll sitcs--would have been incurred in
preparing for the regular cycle of elections or in
carrying out routine elections office functions even if
the school districts had not participated in the election.
Accordingly, the trial court was correct in its judgment
that County could not charge Districts here for these
three costs. As expiained previously, however, had the
record shown that these three costs were incurred solely
to accommodate a school district or school districts
participating in a particular election or had the record
shown that training poll workers or maintaining poll
sites constituted costs akin to section 5420, as construed
herein, the result may have been different.

The judgment specifies that County is not legally
entitled to recover from Districts "administrative costs”
for scheduled elections and alse uses the term "precinct
costs.” As expiained in this opinion, we have rejected
the unhelpful and amorphous labels “administrative
costs” and "precinct costs” in favor of addressing each
particular cost at issue. Accordingly, we modify the
judgment to dispcnse with these two labels-in accord
with the views cxpressed in this opinion. Tn ali other
respects, (he judgment is aflimmed.

DAVIS v L
We concur:

BLEASE, Acting P.J.
NICHOLSON. J.

1. These so-called "precinct cost™ are not in issue in this
appeai. Nothing in this opinion is to be construed as affecting charges
for theze costs...

2. The issues in this case were resolved on cross-mations for
summary judgment. For purposea of the cross-motions, the parties
submitted an Agreed Statement of Undispuled Matenal Facts,
However, the partics also stipulated that this Agreed Statcment was
not intended 1o replace their respective separate statements of
undisputed facts sccompanying their motions for summary judgment.

3. When & city. as opposed to & county, prepares for and
conducts an clection under Elections Code saction 10000, analogous
principles apply 1o the schoal district participating in that election.
Thus, under Education Code section 5227, "The city shall be
reimbursed by the [school] district or districts for its acmal cost and
expense inowmed in the conduct of the clection or elections.™

4. Sections 5421 through 5426 set fosth cenain categories of
school district clections that can be condocted and the method of
payment for clection conts regarding these categories. Those sections
provide:

Section 5421: "The cost of any election beld within a single
district shall be bome by the entire district, and shall be paid out of
its funds. Clections costs shall be determined by the connty clerk or
registrar of voters and approved by the connty board of supervisors.”

Seclion 5422: "The cost of elections, including consolidaed
elections, held in teritory commeon to two or more districts shall be
bome by the districts concemed in cqual shares and paid from district
funds.”

Section 5423: “The cost of consolidaed goveming board
elections shall be paid by the county superintendent of schools having
jurisdiction from the county schoal service fund, and the cost shall be
promated among the districts concemned to reimburse the fund”

Section 5424: The cost of any mecall clection shall be bome
by ihe district in which the recall clection is held and paid from
district funds.”

Section 5425: "The cost of the clection for the formation of
a communily coilege district shall be paid from the county gencral
fund.” :

Section 5426: "The cosst of any clection held under the
provisiens of Anticle 8 (c ing with 3 4400) of Chapter
2 of Part 3 of this division, or Article 7 (corumencing with Section
35600) of Chapter 3 of Pant 21 of Division 3 of Tille 2, or Article 3
{commencing with Section 74630) of Chapter 5 of Part 46 of Division
7 of Title 3. where the clection in being held for the assamption of
bonded indebtedness of the district to which the territory is being
trnaferred or where the county board of supervisors mquircs an
election 10 be held in the whole district from which the tcrritory
would be transferred, shall be paid from the county general fund.”

5. [n (e summary pudgment p dings, the p focused

on the "sdministralive cost” of voter file mainienance and gave scant
itention to the “adminisimiive coss” of training poll woriers and

maintzining poil sites. Although these two Latter costs, 2t least by their
titles, appear 10 be analogous to the kinds of cosis ecnumersted in
section 5420, we are hesilant 1o cslegorize them as such on this
recond, particulady given County's chamcterization of them as

. “administritive costs.” At ona lime, County defined "precinet costs”
" as “thase charges incurred as part of clection day activities” and

defined "adminidiniive costs” as* "officc cxpenser lovolved in

. preparing for he regular cyde of clections.” Morsover, the conmty:

cleris i his deposition ssemed to charcterize the: training of poll:

workers a» more skim 10 am “sdministrative cost” thas & "preciact.

cosL” And a County press release regarding this suit spoke of
"maintaining regular polling place sites.” (Emphasis added.) In short,
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& clear fix on the cosis nl’mmnn;pﬂw:‘m#
sites canpot be gleancd (mm Lhe recond before oo,

6. Nothing in this apinion is meeat w0 alier the Wil osest’s
unchallenged (on appeal} nuling Mﬁcwd'ﬂn
coets” on & Pro rla basis, per voling opporenity, is & mesonsbls and
propes ierpretation of Elections Code section 23524, Nor de we
disagree with the Irial coust Wiet some chargssble costs cam be
assigned loapn:mh:dmﬂimﬂhuhm“
caanct be 30 asigned but have 1o be spportionsd is some feshion
{e.g., security of county voling Madquarters an chectina aight)

stanted, appellant left the party and went out 1o his car,
After Cisero was hit by the man he was arguing with,

- e left the party and ran after appellant’s car, which was

pulling away from the curb. Cisero got into the car and
appellant started (o drive away and then stopped again,
He and Cisero then both got out of the car brandishing
guns, and both fired As Fritz was running away, he
saw the victim, Marcos Sutton, walking toward the
shooting, apparently unaware of what was happening.
Fritx. yelled to him to stop and then saw Sutton get shot
and (all to the ground. Fritz saw appellant’s car drive
off, chased by another car from which shots were fired,

On the night of the shooting, Vivian Flentroy was
on the balcony of her sister’s apartment waiching the
paity across the street At some point a car made a
U-tumn and stopped. Appellant, who was the driver, got

- He fired three rapid shots. Seconds Iater, his passenger

JU VEN]LES

mecfnﬁmmmu

| Applies Despite Shooter'’s Am
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m&w-mm(wdf.a
Inst. Code, §$602) based om his commission o
voluntary mansiaughter (Pen. Code, § 192, sebd. (a))
while armed with and using & fresrs
(88 12022, subd. (a), 12022.5); negligently discharging
a firearm (§ 246.3); and possession of cocaine. (Heald
& Saf: Code, § 11350:) He conteads the cowmt emed in
t‘mdmghepmuuﬂ'yudnfi:mnms

hanudc.Wem T

Witness Johany Fritz testified that om the evening
of November 16, 1990, appeliant and Dwayne Clsero
arrived together at a friend’s birthday party. At least 40
peaple were there: Soon: afiey Cisero amived, he began:
arguing with am unidentified persor. When he argument

got out and started firing into the crowd, about five
tmes. The youths started screaming and running. :

k Appetiant then said, "[Clome on, let's go[.]” asnd the

passenger said, "Wait. I haven’t hit himm yet.” The
passenger fired again, and Flentroy saw someone fall to
the ground. Appeilant and the passenger then jumped
im0 the car and drove off. A short time later the car
passed the scene again and Flentroy heard more shots,
but could not desermine their origin.

Appeilant and Cisero were amested at about
12:43% am. inside appellant’s car. Upon their amests,
both made spontancous statements 1o police. Appellant
ssid, "1 had no reason to kill nobody. I hope my car
wasn't used i a homicide or robbery.” Cisero ssid,
"I"'m not going to lie, I did it [ pulled the trigger. But
I did % in seif-defense.” Police found a 12-gange and &
expended and one live shotgun shell inside appellant’s
pocket, two expended shells inside appeliant’s car, and
one expended: shell inr the police car where Cisnero had
mmmmmwmmn
be cocaine, in appelisnt’s pocket.

'Ihmmmhlledbyamglebmﬂntpeﬂu

most likely fired from 2 10- or 12-gauge shotgne.
Severai witnesses testified that Cisero fired the 12-gauge
shotgun. Firearm discharge residue was recovered from
appellant’s hands and jacket.

DISCUSSION

Appeilant concedes he used a firearm at the scene
of the homicide, but argues thar the fircarms use
cahancement (§ 1202 2.5 docs not apply o him.
becouse in the commission of the homicide, he did not
we 3 firearme ax prescribed by section 12022.5. He
bases his contention on the fact that the evidence
indicates (he fatal shot came from his codefendant’s
firearm, rather than his own. '

The legisiative purpose of section lm.sﬂm'
MIhmdFva.__m(lmm"'
Cal.3d: 155, 359; In re Culbreth (1976). 17 Cal3d 3305 %
33% People v. Levin (1984) ISGCaLApp.Sdm
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