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Sacramento, CA 95814
Dear Mr. Finley:

Attached please find comments and suggested changes to the Proposed Recount Regulations suggested by the California Association of Clerks and Election Officials (CACEO). 
On January 23, the CACEO Board of Directors met by conference call to discuss the proposed recount regulations that were released in CCROV #08331 on December 30, 2008. It was duly noted that CACEO President Rebecca Martinez had requested input when the Regulations were in draft form in August, 2008. Unfortunately, many counties were unable to participate at that time, due to the impending Presidential General Election. 

It was concluded that additional feedback was vital and that the impacts of the Regulations would vary significantly by voting system. As a result of the meeting, CACEO President Martinez appointed a special committee to review the Proposed Recount Regulations by voting system. Each committee chairperson was directed to contact counties specific to their voting system, to gather and solicit input. Chairpersons submitted proposed changes and comments, which were then compiled into the attached report.

While the concerns specific to each voting system are listed on the attached report, I believe it is important to focus on the recurring theme throughout, that is, these regulations overstep the nature and purpose of a recount, and instead blur the line between recount and an election contest. There are four distinct processes to ensure the accuracy of the vote count and election outcome under California law. Each serves a separate and distinct purpose, should remain separate from the other.
The first process is the Official Canvass of the Vote, a mandated audit process wherein the elections official compares and reconciles the numbers of ballots cast with the numbers of voters either at the polls or requesting vote by mail ballots. Included as part of the Official Canvass, is the statutory process referred to as the

 “1% Manual Tally.” This process came about when jurisdictions converted from hand counted paper ballots to automated vote count systems, to verify that the equipment is recording votes as it is designed to do. It is somewhat of a misnomer in that more than 1% of the votes are tallied, as the statute was amended to require that, in addition to 1% of the precincts, and the corresponding vote by mail ballots, it is also required to tally at least one precinct for every contest not covered in the original 1% of the precincts. This tally process differs from a recount in that the precincts are chosen at random and voter intent is noted but the count is not altered.
Recount is the avenue available to ensure that votes have been counted according to voter intent. This is the appropriate avenue when one suspects that the vote count does not accurately reflect the intent of the voters, and is most frequently requested in the case of close outcomes. While a machine recount is allowable, it is rarely requested. A recount is generally accomplished by a hand count of the votes with an eye towards voter intent. In the case of a hand recount, the equipment used to cast or tally the votes, video surveillance, etc. have no relevancy to this procedure. The items listed are appropriate to an election contest; wherein it can be determined if there were other factors that could have affected the election outcome.

An Election Contest, a judicial proceeding, is the final venue for determining the outcome of an election. There are specific grounds for contesting elections, including an error in the vote-counting programs or summation of ballot counts. In an election contest the equipment used to cast or tally the votes, video surveillance, audit logs, etc. can be germane to the outcome of the election.

There was significant concern noted that the Proposed Recount Regulations blurred the distinction between a recount and an election contest. Most pointedly were those materials identified as relevant materials in Section 20813. Comments from county representatives of each voting system, including Los Angeles County asked that the definition of “relevant materials” be clarified, and restricted to those materials directly related to a recount of votes cast, not including materials appropriate to an election contest.

There was also considerable discussion regarding the cost of a recount conducted under the Proposed Regulations. There are concerns that the Proposed Regulations could drive the cost of a recount to a prohibitive level for candidates and campaigns. Because the requestor has to pay an estimated daily deposit to cover the cost of the recount, and does not receive a refund unless the outcome of the election changes, the cost is of great importance. If only well-funded campaigns are afforded the opportunity for a recount, an injustice has been done. 

Finally, it is imperative that the Regulations be inclusive of all voting systems certified for use in California. The practical and logistical limitations of each voting system must be recognized, and the regulations should not place counties in the position of non-compliance due to limitations of the voting system utilized. 
I appreciate the opportunity to address these issues on behalf of the California Association of Clerks and Election Officials. 

Very truly yours, 

Gail Pellerin, Vice-President

California Association of Clerks

and Election Officials
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