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Subject:
2010 Clerk of the Board Legislative Report 
I am submitting the following report on Clerk of the Board Legislative activity and other matters of interest.  

This is the final Legislative Activity Report for the 2010 Legislative Session on Association legislative matters of interest.

INTRODUCTION

The Legislature adjourned on August 31, 2010 and is scheduled to convene the 2011 Regular Legislative Session on January 4, 2011.  Under the Constitution, the Governor had until September 30, 2010 to sign or veto bills passed by the Legislature in the regular session.  

During this meeting, the Association will be presented with background materials on all measures of interest that were discussed or acted upon by the California Association of Clerks and Election Officials Clerk of the Board Legislative Committee in the 2010 Legislative Session.  These bills have either been signed by the Governor, vetoed, or were held in the Legislature.  

I. Sponsored Bills

The Clerk of the Board Legislative Committee sponsored three measures in 2010.  

Assembly Bill 898 (Lieu) 






CACEO took a sponsor position on language to be amended into Assembly Bill 898 (Lieu) which will expand on Assembly Bill 992, which addressed unscrupulous assessment appeal mills and request for property assessment review mills that are fraudulently advertising to California homeowners.  

The Association approached Assemblymember Ted Lieu with the language, because he had taken ownership of the subject matter by Authoring AB 992, and had continued to express interest in working on cleaning up the loopholes that continued to exist in the Codes.  Rather than offering up an entire bill, he offered to amend the CACEO language into a germane bill that could act as a vehicle for additional language.  This bill was Assembly Bill 898, which also pertained to “notary publics”.  

The CACEO sponsored language in AB 898 will add “Board” and “Commission” to the current list of terms that were disallowed on misleading correspondence which currently includes the use of a business name including the word "appeal" or "tax” and the word "assessor," "agency," "bureau," "department," "division," "federal," "state," "county," "city," or "municipal," or the name of any city, county, city and county, or any governmental entity.

The bill was politically polarizing and drew party-line votes through the process.  It was able to pass the Legislature, but, unfortunately, was vetoed by the Governor once it reached his desk.  In his veto message, the Governor stated that there were “some laudable aspects of this bill, (however,) the provision allowing private right of action for violating very prescriptive criteria for the solicitation of services will no doubt lead to spurious law suits. Existing law already allows prosecutors to pursue persons and businesses who engage in false and misleading business practices.”
Based on the content of his veto message, and the fact that there will be a new administration in the Governor’s Office this year, the Association is advised to reintroduce the language into a bill next Session for a second attempt to add the new terms to the Code.  
(Final Status:  Vetoed)
Assembly Bill 1921 (Davis)
The first proposal adopted by the Legislative Committee adds the Counties of Santa Clara and Ventura, as well as the City of Long Beach, to an ongoing pilot project launched by one of last Session’s sponsored bills, Assembly Bill 2607 (Davis) which allows Los Angeles, Orange, Stanislaus, and Merced counties to participate in a pilot project to electronically receive Form 700 conflict of interest forms.  The Association once again approached Assemblymember Mike Davis, who was the Author of the original measure to launch the Form 700 Electronic Filing Pilot Project.  

The original bill specified a 3 year pilot program, but several Counties and one City desired to enter the pilot prior to the expiration of the existing pilot (2012).  

The sponsored proposal was met with relatively little resistance.  As in prior efforts, the Association and the co-sponsors of the bill scheduled meetings with the Fair Political Practices Commission to ensure that all questions and concerns were addressed appropriately prior to the bill introduction.  Also, there were several Members of the Legislature who were reluctant to add new entities to a pilot program prior to the conclusion of the pilot, but after detailing the cost and time savings associated with involvement in the program, as well as the success stories in Orange and Los Angeles Counties, these Members were able to support AB 1921.

Likewise, the Association received several inquiries from the Governor’s staff regarding the wisdom of adding new entities to an existing pilot program.  The Association explained that each entity would be reporting separately.  The Governor’s office was also understanding of the appeal of the program to a county with a high workload of Form 700’s.

After all concerns were eased, the Governor signed the bill into law and added the new entities to the existing pilot program.  
(Final Status: Chapter #58, ’10)
Senate Bill 1494 (Committee on Revenue and Taxation) 

Clean up to Assembly Bill 824 (Harkey)

This measure repeals Revenue and Taxation Codes 1624.3, 1636.2 and 1636.5.

The existence of these Codes was made redundant by AB 824 (Harkey) in 2009.  The provisions of these sections were consolidated into other sections of the code (Sections 1612.5 and 1612.7).  The code provisions relate to the avoidance of conflicts of interest and transparency with respect to assessment appeal applications filed by specified county officers and employees.

The clean-up language was contained in a Board of Equalization sponsored Revenue and Taxation Committee Bill.  

(Final Status: Chapter #654, ’10)
II. Other Bills of Interest

1. Assembly Bill 139 (Brownley)


Position:  Watch

This measure allows the Board of Supervisors of a county to hold one or more regular meetings of the Board outside of the county seat, so long as the location is within the county.  It allows the Board to hold meetings in different locations within the county and increase exposure and public participation.  

The measure was sponsored by the County of Los Angeles, but was eventually amended to include all counties in the State.  The measure was approved by the Legislature unanimously.
(Final Status:  Chapter #34, ’10)

2. Assembly Bill 572 (Brownley)


Position:  Watch
This bill would have amended Section 47604.1 of the Education Code to expressly state that a charter school is subject to the Political Reform Act of 1974.  

Recent news reports of charter school members engaging in inappropriate financial mismanagement have highlighted the need for charter school conflict of interest laws to be clarified.  This bill would have continued the long standing tradition that charter schools have greater autonomy than traditional public schools, but at the same time provide greater transparency to parents and the public regarding the use of public funds by the charter schools for the educational benefit of their students.  Charter school governing boards should be held to the same standard as school district boards.  AB 572 would have aligned conflict of interest standards for charter school boards with that of school district boards."

The California Charter Schools Association (CCSA) argued that subjecting charter schools to the same set of laws as regular school districts would go against the purpose of charter schools.  Charter schools, it argued, are not meant to mirror traditional public schools, but instead provide options to public school students and be able to operate freely and independently from school district mandated programs.  While CCSA agreed that it is necessary to provide transparency into interested board members' conduct, CCSA did not believe it would be appropriate to subject charter schools to the Government Code conflict of interest laws.  For example, CCSA argued that most charter schools are nonprofit organizations, and already required to abide by the Corporations Code conflict of interest laws.  CCSA argued that it would be unfair to subject the nonprofit charter school to conflict of interest laws which differ, and are not as stringent, than what is normally required for nonprofit organizations.  
The measure was held last year, and all inquires to the Author and staff as to the plans for the bill indicated that the measure would not be acted upon in the current year.  However, shortly after receiving this assurance, the bill was released from the inactive file during the last month of Session.  

The measure was opposed by several individual counties, but was able to garner the votes to be enrolled to the Governor for signature. The Governor, after a careful reading, called the bill “simply another veiled attempt to discourage competition and stifle efforts to aid the expansion of charter schools” and subsequently vetoed the measure. 
(Status: Vetoed)
3. Assembly Bill 715 (Caballero)


Position:  Support
Existing law requires a county board of supervisors, within 15 days after the passage of an ordinance by the board, to cause the ordinance to be published, with the names of those members voting for and against the ordinance, in a newspaper of general circulation published and circulated in the county.  

AB 715 was introduced to authorize a county board of supervisors to either publish the ordinance in a newspaper of general circulation or on the official Internet Web site of the county and to mail notice of passage of the ordinance to those who have filed written requests for mailed notice.  CACEO was approached by the Chair of the Assembly Local Government Committee to assist with the passage of the measure, which was characterized as a small but much-needed cost-saving step for local governments.  CACEO was joined by the League of Cities in the lobbying effort.

The Senate Local Government Committee had several issues with the bill.  The bill also received an opposition letter from the California Newspaper Publishers Association, whose Members receive a steady stream of income from mandatory local government postings.  In their letter, the CNPA raised the issue of access to the internet in rural areas.  Unfortunately, several Members of the Committee represented very rural districts in the State that did not have widespread access to the internet.  This caused the Members to be very cautious about moving too quickly in a direction that would take away “access” from their constituents.    

Numerous individual counties and cities also joined in the fight during the Committee.  Although each Member of the Committee was heavily lobbied, the CNPA was able to convince the Committee that this proposal decreased access to those in rural areas with limited internet access.  CACEO and the League made it clear that the bill had safeguards for this problem, including providing a mailed subscription to any constituent who requested a hard copy, but the Committee opined that the shift to electronic-based communication was premature.  

Despite a strong lobbying effort from local governments, the measure was held in Committee.  The Author vowed to bring the bill back this year in an effort to help local governments save money, however, the measure was not activated this year and was amended to serve a different legislative purpose. 

(Status: Gut and amend)
4. Assembly Bill 1957 (Silva)

Position:  Amend to Support
This measure would have added numerous Associations and local jurisdictions to a list of statewide associations that would receive timely regulatory notices.  

Existing law, the Administrative Procedure Act, governs the procedure for the adoption, amendment, or repeal of regulations by state agencies and for the review of those regulatory actions by the Office of Administrative Law.  This bill would have required an agency to mail a notice of proposed action to adopt, amend, or repeal a regulation to local government agencies or local government agency representatives that the agency believes may be interested in, or impacted by, the proposed action. This bill would have required the office, for purposes of this notice, to create, maintain, and make available to a requesting agency, a notification list of local government agency representatives.

Because CACEO members are subject to regulations adopted by the Fair Political Practices Commission and the State Board of Equalization, among others, the Author agreed to add CACEO members to the provisions of AB 1957 and ensure that clerks would have been fully apprised of any regulations that may affect their functions within the county.  

Unfortunately, as with most any bill that carried a price tag in 2010, this measure was held in Appropriations.  The cost for the notice was minimal and insignificant, but extrapolating that cost statewide for all possible regulations inflated the price beyond a figure the State was willing to pay. 
 
(Final Status:  Held in Appropriations)
5. Assembly Bill 2565 (Ammiano)


Position: Watch
This bill permits a lead agency to post, maintain, and make available on the lead agency’s Internet Web site, any notices, responses, and or other documents that are required by CEQA to be made available to the public or to other public agencies. The lead agency is also permitted to make copies of these documents available to the public or to other public agencies in digital form, including, but not limited to, compact disc, email attachment, or other digital transfers of documents.  Finally, the bill requires a lead agency to provide a copy of a CEQA document if requested by a member of the public or by a public agency.

Publication of documents via website, email, and other digital media is recognized currently under CEQA statute and guidelines.  CEQA does not  specifically require lead agencies to produce an unreasonable number of paper documents.  This bill clarifies that lead agencies may charge and collect reasonable fees in order to cover the cost of providing these documents to interested parties.
The measure passed the Legislature with one “no” vote, with all other members supportive.
(Final Status:
Chapter #210, ’10)

6. Senate Bill 501 (Correa)


Position:  Oppose to Neutral
CACEO quickly reacted to Senate Bill 501, which would have required local government employees to file a “compensation disclosure form” with their respective filing officer for public inspection and reproduction.  It was introduced in a package of bills intended to address a highly scrutinized public pension abuse scandal in a City in southern California.  Although the Association did not object to taking steps to increase public access to compensation information of upper-level officials, CACEO opposed this measure based on the inefficient and costly process the bill would create.  Local filing officers would have been required to collect and maintain the new forms, post them on an internet website for public viewing, and return the original form to the filer after making a copy for public storage.  This new activity would have nearly doubled existing workload attributed to processing the Form 700 conflict of interest disclosure.  

CACEO attended the hastily assembled stakeholder meeting that took place shortly before the bill was heard in the Assembly Local Government Committee.  CACEO requested that the Committee carefully consider the local administrative impact of the proposed program.  It was also requested that the bill be amended to eliminate the requirement that the filing office make and retain a copy and return the original to the filer.  If the filer wishes to, he/she may make and retain a copy and send the original to the filing office in the same way that a Form 700 is handled.

Additionally, CACEO requested that, at a minimum, the scope of the bill be limited to only the highest level public employees.  

The concerns regarding the copying and returning of the Form were taken care of immediately with a deletion of the requirement.  Additionally, the Author and the sponsor agreed to limit the scope of the bill, and apply it to only a handful of pertinent employees.  At this point, the Association went “neutral”.


Despite all the efforts of the Author and the Sponsor to build a consensus, the measure was held by the Legislature in the waning hours of the Session along with all other bills to address the scandal.  It can be anticipated that the issue will return either next year.
 (Final Status: Held on the Senate Floor)
7. Senate Bill 1324 (Negrete McLeod) 

Position: Support
CACEO voted to take a “support in concept position on SB 1324, which would amend Government Code Section 6253 (California Public Records Act) to authorize a public agency to impose a fee, in addition to the copying fee, to cover the actual cost of staff time to search and review records when the records request is made for commercial use.  The bill would exempt requests from members of the media, as defined.

During the course of the year, a CACEO representative met with the Author’s staff to inquire about the status of the bill and strategies on moving the bill forward.  It was discovered that the Author was not planning on moving the current version of SB 1324 to Committee.  The Author determined that the language contained in the current version was not workable, and too difficult to apply.  

The bill was held.  In the meantime, the Author continues to have a strong interest in developing a program to reimburse local governments for the time spent preparing public records and the work involved to locate and retrieve public records documents for requestors.  

If and when the Author decides to move forward, CACEO will continue to have an input on the potential language and will stay involved in the process. 
(Final Status:  Held in Committee)
III. Other Items of Interest
Elimination of Brown Act Reimbursement Funding 

During the course of the Budget debates, a contentious issue was introduced to eliminate the local reimbursement for complying with Brown Act compliance and the issuance of agendas and public information related to open meetings.  CACEO strongly opposed the Legislative Analyst Office’s (LAO) proposal (1) to delete funding for the reimbursable state mandate that compensated local public agencies for preparing and posting detailed meeting agendas, and (2) the amending of the Ralph M. Brown Act -- the local agency open meeting law – that would have reduced its provisions regarding these agendas to nothing more than a list of “best practices” for local agencies to use in complying with Proposition 59 of 2004.  CACEO urged the Budget Conference Committee to reject this proposal in its entirety and to restore full funding for the mandate.

The reimbursement that the clerk receives from the state for open meeting law compliance, although small, county by county, is vital to the continuing ability of the clerk of the board to provide the public with important information concerning the planned actions of local government agencies.  Eliminating this source of funding would have saved the state a relatively small amount of money in the context of the state budget.  Yet it would seriously harm the clerks’ ability to produce informative agendas for the public and the media.

The Legislative Analyst’s proposal also would have amended the Brown Act (1) to specify that portions of the act relating to the language on the agenda are “reasonable guidelines” in implementing Proposition 59 and (2) to require each local agency to annually announce the policies it will follow to comply with Proposition 59.  Under current law, all governing bodies of more than 6,800 local agencies, and countless inferior bodies within those agencies, comply with the detailed requirements currently contained in the Brown Act in preparing and posting their agendas, notifying the public and the media of upcoming meetings and announcing the actions taken at these meetings.  Thus, there is a good deal of uniformity of practice throughout California in providing the public with information and access to agency meetings.  The LAO’s proposal would have , in a single sweeping act, ended statewide uniformity of practice affecting the public’s right of access to their local governments’ meetings and information, in other words, the right of the public to know what a local agency is contemplating doing, before it does it.

LAO’s proposal would have deemed that the short titles currently contained in the Brown Act that are used to describe agenda items for closed meetings are “reasonable guidelines” for the agency to use in describing all items on the agenda in compliance with Proposition 59.  If this proposal was implemented, the public and the media will have to sort through large volumes of documents on each and every item just to understand what is actually being considered by the legislative body.

Based on the desperate fiscal environment the Legislature was faced with, compounded with several egregious examples of inflated reimbursement claims as bad examples, the proposal moved forward until the last days of the Budget debate.  Fortunately, a local city pension/pay scandal grabbed headlines during the last weeks of Session and exposed many issues with public information and lack of clarity in the open meeting process.  Based on the public outcry over the scandal, the Legislature had no choice but to bolster the funding for open meetings and restored the funding immediately.  

Although the issue was dropped out of the Budget discussions, it is clear that the Legislature has identified a subject area that it will revisit in the coming years.  The Association should be prepared to defend a future raid of these funds.  

City of Bell Pension/Pay Scandal

One of the most controversial events that was uncovered during the 2010 Session was the pension/pay scandal that was discovered in the City of Bell, located in Los Angeles County.  Eight current and former Bell officials were arrested, including the City Manager, whose nearly $800,000 salary ignited a furor over public pay and pensions across California.
The salary revelations by a newspaper in July sparked investigations up and down the state, and made government accountability into an issue that dominated the Legislative activity for the final month of Session.  

Some of the bills introduced in an attempt to address the scandal included:

AB 192 (Gatto) would have required any CalPERS contracting agency that provides more than a 15 percent raise to an individual to bear the entire cost of the retirement increase even for service with a previous employer covered by CalPERS.  
AB 194 (Torrico) would have created a new cap on the salary or payrate that is used to determine a pension benefit.

AB 827 (De La Torre) would have prevented “evergreening” clauses (automatic renewals) in the contracts of unrepresented individuals who report directly to a governing body and require a performance review of those individuals prior to a local agency providing an increase in compensation above a cost-of-living adjustment.
AB 900 (DeLeon, De La Torre) Enacts property tax refund provisions related to overpayment by citizens in the City of Bell.  This was the only bill that was Chaptered.  (Chapter 223, ’10)
AB 1955 (De La Torre) would have required the State Controller to determine whether a charter city is an excess compensation city, as defined, and mandates penalties if such a determination is made.  AB 1955 would also amend the Brown Act to require 5 days notice prior to considering a contract for employment.

AB 2064 (Huber) would have required all levels of government to post employee salary information on their websites.  

SB 501 (Correa) would have required specified individuals to complete a new salary and benefit disclosure form created by the Secretary of State.  As an alternative, a local agency may provide that information on its website so that the specified individuals do not need to complete the form.

All of these measures except AB 900 were held up during the last hours of Session on the final night of activity before the midnight deadline.  It can be assumed that the Legislature will return for action in the 2011 Session and immediately begin to work on language to address the oversight issues uncovered by the City of Bell scandal. 

IV. State Budget

The Legislature and the Governor broke an all-time record for tardiness with the State Budget, which was approved 100 days after the Constitutional due date.  The agreement to a Budget put the state on track to start paying long-overdue bills but did little more than delay the state's deficit problems to the next governor.  

The State Senate voted 27-9 in favor of the main bill in a legislative package aimed at ending the 100-day budget impasse and bridging the $19 billion budget deficit. The bill, SB 870, barely cleared both chambers with two-thirds majority needed for passage.  The Budget includes no new taxes or fees.

Once again, California operated without a budget beginning with July 1st, a delay that left the state on the brink of once again issuing IOUs and cutting off funding for road projects.

Republicans fought for a budget package that contains no new taxes or fees, and Democrats budged to allow spending cuts which closed only 40 percent of the gaping deficit.  The rest will be addressed through optimistic revenue assumptions and creative accounting.

The plan also counts on the state receiving $5.3 billion from the federal government, far more than it has received so far.

In addition, it assumes a statewide economic recovery that will generate an additional $1.4 billion in tax revenue.

If those assumptions fall short, the difference will be added to the current year $6.1 billion budget deficit that will greet Schwarzenegger's successor in January.

Lawmakers also agreed to ask voters in 2012 to approve a larger rainy day fund to build a cash reserve for future economic downturns. They increased the maximum size of the fund from 5 percent to 10 percent of general fund revenue.

The legislative leaders and most of the state's public employee unions also agreed to pension reforms that included higher retirement ages for state employees hired after Nov. 10 and higher contribution rates for all state workers.

The national recession has forced lawmakers and the governor to make tens of billions of dollars in spending cuts in the past two years as state tax revenue plummeted. This year's $19 billion deficit amounts to more than 20 percent of the state's $87.5 billion general fund, which was as high as $103 billion as recently as the 2007-08 fiscal year.

V. Statistics

With his actions on the final flurry of budget-related bills, Governor Arnold Schwarzenegger goes down in political history as the modern governor most likely to veto legislation.
This year - Schwarzenegger's last as governor - he rejected 28.77 percent of the 1,029 regular session bills that reached his desk. He set the record for vetoes in 2008 by rejecting 35.17 percent of bills passed by the Legislature.
Schwarzenegger has the three highest veto percentages of any recent governor while one of the candidates to succeed him, Democrat Jerry Brown has the three lowest veto ratios, including his last year as governor in 1982, when he rejected just 1.79 percent of bills.

During the Reagan, Brown and George Deukmejian governorships, the Legislature routinely passed 1,500 to 2,000 bills each year, topped in 1990 at 2,143.Since then, output has dropped steadily, hitting bottom at 893 last year before rising a bit to 1,029 this year. But with Schwarzenegger's vetoes, only 733 became law, the second lowest total in modern history.
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